
1’ Y 

Suolecr 

From 

lo 

- 
USS?CW-Ml 
of :rcns~c!:m 
Federal Highway 
Admrn~srratlon 

Design Concept and Scope of Project, -s.- aeptemner 4, 1991 
in Planning and Environmental Documents 

Yr. E. M. Wood 
Pegicnal Administrator 
San Francisco, California 

peon ‘0 
A:ln 0: HPD-09 

Mr. Kevin E. Heanue, Director 
Of fice of Environment and Planning (HE?-11 
Washington, D.C. 

Attached is a copy of a July 25, 1991 letter from Caltrans and a 
draft response prepared by the California Division. The issue of 
consistency of design concept and scope of projects in 
environmental documents with regional plans and programs has 
recently arisen when MPOs have defined a different scope of 
projects in a regional plan and/or program than the NEPA process 
which is underway or has been completed for a project. Project 
design concept and design scope are defined in the Interim 
Conformity Guidance for the Clean Air Act Amendments. To date 
this has not been a problem wi.th regard to design concept of 
projects, only with project scope. It is our view that to meet 
the requirement of the Clean Air Act Amendments of 199C (CW) 
will require better coordination between the MPO's and project 
prcponents in developing transportation plans, programs and 
environmental documents. Also the environmental community and 
others will neec; to better understand that long range 
transportation plans are flexible documents subject to 
modification as ccnditions warrant and in most instances should 
not include specific information on project scope as defined in 
the interim CAAA guidance unless it is clear that the project 
scope most likely will be subject to further refinement and 
modification during the environmental review and TIP Stages. 

We concur in the California Division’s statement concerning the 
need for broadening of the scope of TIPS to not only program 
funds for specific ROW or construction projects within reasonable 
financial constraints, but also to provide a basis for 
considering the conformity of projects consistent with NEPA: 
i.e., projects of independent utility and with logical tefmini. 
This could be accomplished by either including out years In the 
TIP or providing a separate section in the TIP to deal with 
conformity. Better coordination is also needed between the MN'S 
and project proponents in the timing of environmental documents 
in conjunction with inclusion of the project in a TIP for 
conformity. With the exception of projects such as the advanced 
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. ? acquisition of right-of-way, environmental documents should 
coincide with TIP conformity to the extent possible to avoid 
differences in design concept and scope between the TIP and 
environmental documents. 

If certain features of design scope such as HOV lanes, are not 
scheduled with initia~l construction as part of a project, but are 
Transportation Control Measures (TCMs) included in applicable 
SIPS, what commitments are necessary at the project level to 
demonstrate expeditious implementation of TCMs for project 
confor?nity? Do they need to be shown as staged in the TIP and/or 
RTP? Attached for your information is a proposed MOU which 
attempts to address this issue. What other commitments if any, 
are needed? What if the MOU is included in the SIP? 

We would appreciate any advice you may have as to how to deal 
with these issues. If you have any questions please contact Jay 
E. Bates at FTS 484-2616. 

A 

effrey R. Brooks, Director- 
Office of Program Development 

Attachment 

. --- -- 
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Letter to Caltrans Mc??anus 
In response to your letter of July 25, 1991 concerning "Design 
Concept and Scope of Projects in Environmental Docments'f, we shar; 
your concern that there appears to be a Conflict between the va> 
Transportation Improvement Programs (TIPS) are developed and the 
1990 Clean Air Act Amendment (CAM) conformity process. For 
several years FHWA has been urging the States to define logical 
temini for projects that have independent utility under the 
National Environmental Policy Act (NEPA) and we have also 
enccuraged the States to include all impacts associated with the 
proposed projects. In some cases this led to environmental 
documents that included projected transportation system development 
as well as the portion of the project that could be built in the 
near future with existing funding. 

The CAAA requires that plans, programs, and projects must be found 
to conform by the MPO as well as the Federal Highway 
Administration. The situation that you have identified is where 
the program or TIP has a very narrow definition of the project and 
has termini and/or lane configurations that .are quite limited. 
Khen an environmental document is written a larger more 
cosprehensive project is studied and is often the preferred 
alternative. You have asked that we examine our ability to approve 
environmental document whose actions involve multiple phases, not 
all of which are in the latest conforming TIP. Unfortunately we do 
not believe that it is possible under the law to do this. 

While we do share your concern that it is quite difficult to comply 
with the two laws, we believe that it is possible without 
disrupting the project development process to a great,extent. We 
have two possible ways of dealing with the problem that we would 
like to offer for your consideration that we believe would 
recognize project phasing and programming problems. 
1. The TIP could be modified to show an "out years" column for 
projects that there is a reasonable assurance that funding will be 
available. The larger project could then be described in this TIP. 
Then a TIP conformity finding could be made according to the CAAA 
and the project on the TIP would match the one described in the 
environmental document. 
2. The environmental document could include as -full alternatives 
both the larger more comprehensive project and the smaller project 
that is described on the TIP and for which a reasonable expectation 
of funding is available. When the final decision is made by FHWA 
(Record of Decision 0~ Finding Of No Significant Impact), it would 
be done for the Smaller project. At the time funding and 
commitments become available for the larger project and it is 
placed on a TIP that is found t0 COnfOm, FHWA could go back to the 
document and write a ROD or FONSI on that larger project. This 
assumes that the projects. design concept and scope have not 
changed. - 
We intend to work with your Office, the Environmental Protection 
Agency, and the MPO's over the next several months to assure that 
the project development process works as smoothly as possible under 
both NEPA and the CAAA. 
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Dear Mr. Borg: 
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Design Concept and Scope Of Proiects - 
in Environmental Documents 

I am very concerned with an interpretation conflict that has 
arisen between environmental document approval, Transportation 
Improvement Programs (TIP), and the Clean Air Act Amendment 
(CAAA) conformity process. The view held is that the project 
described in the environmental document must be the project 
described in the TIP, no more, no less, in order for FHWA to 
approve the environmental document and make a conformity finding. 
This is creating a conflict between two very basic laws that must 
be addressed in order for a project to proceed. 

NEPA and the Federal project development processes require 
that the design concept and scope of the actions proposed in 
project-specific ‘environmental documents be sufficient so as to 
meet the demonstrated needs for some time into the future, 

.generally at least 20 years. Further, the proposed project must 
have independent utility and logical limits. 

The CAAA requires that a project come from a conforming - 
program (TIP); that the project'sdesign concept and scope have u '5 
not significantly changed subsequent to the conformity finding (;, .: 0 
for the TIP; and that the project's design -concept and scope was- f 
adequate-at the time of the TIP's conformity determination to /' 
determine emissions. 

The TIP is required to be a financially constrained, 
relatively short term document. As such, it is not unusual for 
the action set forth in an environmental document to encompass 
more than one TIP project. 
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This narrow interpretation of "programmed" 
recognize multiple phased projects when dealing _ . 

projects doesn't 
with 

environmental documents. environmental documents. There is a need to account for the There is a need to account for the 
acticn proposed in the document allowing for a "consistency" acticn proposed in the document allowing for a "consistency" 
finding. finding. Recognition must be given to phasing. Recognition must be given to phasing. What is What is 
programmed may be a programmed may be a "programmable" phase. "programmable" phase. 

I am asking that your office examine your ability to approve 
environmental documents whose actions involve multiple phases, 
not all of which might be in the latest TIP. 

Sincerely, 

F. McMANUS 
uty Chief Engine& 
ision of State and Local 

Development 



SObrHER!! cuxPoRxu AsSOCIATION O? com\mms 
AND 

SAN JOAQUIN HILLS Dt.WSPORTAT:ON CORRIXR AGENCY 
ECUDING iWU.3ENTATfO~ OF 

TOLL ?hCfLITY PRICIXG WLIcl . 

l-his Memorandum oi Understanding 
entered as of 

(“HOU”) fs 
j 1991 by and betvecn the 

Southern Californir Association of Government8 (“SUO”) 
and t!!e San Joaquin Hills TranSpOfiatiOn Corridor Agcnoy 
("Agency.) in consideration of the follovlng facts. 

1.0 m. 

1.1 SCAC la the metropolitan planning 
organization Zor thm boutham California region. - SCAG ha* 
adoptrd a Reqionrl Hobility Plan (mW.) whiti is 
long-tomr plan for tranaportatlon improvamnt8 in Bouthart 
California. The RX? im a component of the 1989 Air 
Quality ~2anagomenf Plan ("1989 AQKP) approved by sac, 
%\a South Coast Air Quality Management District and the 
California Air Resources Board. The RN? includes the San 
Joaquin Hill8 Transportation 
proposed ncv facility. 

Corridor ( mSJHTCa) aa a 
The analysim conducted vith regard 

to the RHP arrumod that the SJHTC will bm constructed am a 
racility bctweon the mxfsting teminua of Stat. Routa 73 
in Newport Beach, California to l connactlon with 
Interstate 5 in San Juan Capistrano, and that SJHTC vould 
include eight lano8, including two Righ Occupancy Vehicle 
(laHOVn) lane8, by the year 2010. 

1.2 In Hatch 1990, the SCM Execxtivm committee 
adopted a Transportation Conformity Guidelines Randbook to 
establish procedures for dotrmining the conformit of 
transportation project8 vith the 1919 AQXP in compl l nc8 I 
with section 176 of the federal Clean Air Act. The 
Tranrpotirtion Confomity Guidelines Handbook interprctod 
the RHP tq rllov the construction of HOV lanes on nrv 
facilities vhic& arm planned to include WOO lanes& 
including Mm SJHTC, to be phased so long as such HOV 
lanar are conrrtructod no later than the year 2010. 

1.3. In Novrmbar 1990, SC&Z approved th* ?iscal 
Year 1991-1997 Transportation Improvement Proqrm ("1991 
TIP) l The TfR includes tha SmTC. 

1.4 On November lS, 1990 the President sianed 
the.Clean Air Act Amendments Of 1990 which rwi6od tha 



, . 
Trhnrportation Coniomity Provisions of tha Clean X~S Act" 'b 
(“Act”) +nb. 66tablirh6d sp6cial procedurer governing l 
detanlnation of confonity under section 176 of the Act 
during th0 interim period prior t0 the approval Of a Stat6 
Izplementation Plan by the Envfromental Trotection Agency 
in colpL?ance vith the recpiremcnts of the Clean Air Act 
Azendzents Of 1990 (“CM haendzrent8m). 
tha Transportation Conformity 

In pertLnent* part, 
Provisions of 

ken&ants em?hasiza that, except as bpeciffed, co%m~ 
Ceteminations pursuant to the Act sha22 be made at the 
plan and program level and that conformity of projects 
with the requirements 
deaonbtrated' 

of the Clean ALr Act Will be 
if tha transportation project ~0x1 from a 

ccnforning transportation plan and program a6 defined in 
section &76(c) (3) (A) of the Act. 

1.S On June 6, 1991, 
conformity procedures in 

SCAC adopted transportation 
accordance vith the CM Azendments and adopted revisiona to Transportatioh control 

Keeeures 2.f and 13 of the 1991 Air Quality nana emsnt 
Plan to provibo for the U6e of a toll pricing mechan ma as 9 
an interh masure ha lieu of the conrtructfon of a HOV 
lane in the fnftlal pha6o of the SJWTC. Tha South Coast 
sir Quality Xanagament District adopted the revlaions to 
Tramportation Control Heasures .2.f and 13 with certain 

nechanirms Is an m6a3ur6 
construction of HOV lams on toll facflltirs. 

1.6 On Xarch 14, 1991 the Board og Director8 of 
the Agenoy rdoptod s toll pricing poliay as part of thr 
Board’s approval of the SJXTC to achieve an quivrlont 
average vehicle occupancy am would bo l chiov*d vA# +ho 
construction of the HOV lams as part of the initial phase 
of the SJXTC. 

1.7 SCM i8 presently in the of 
Analysis for thm!i!%YCtP to 
ofid:;~flon r;7;;tJ (3)b(A) of 

Du P P Y the 
~nviromental Protection Auencv end the U.S. beDart- Q$ 
uansvortation. With tha understandings reachod in this 
HOU, SCAG ij, agrcafng to include the SJHTC in the l nalysfa 
of TfP as 8 six lam facility vith tha inclusion of a 
toll priaing policy as described in Section 1.6. 

1.8 This HOU is intanded to lmplemant the toll 
facility pricing policy adopted by the SCM Zxrcutiva 
Comdttro and the South Coaot Air Quality Management 
Distrfct Board of Directors as part of Transportation 
Control Measure6 2.C and 13 of thr t99t Air Quality 
Management Plan (“1991 AQMP) and to provide assurances to 



the' Agency ath~hSCA&3avi&det;i~h~ that the SJHTC fo in " 
*\ 

conf onity- 
xaplaaentation Plan’ 

I statr 
and 

the applicable 
OtkeWi!9e conLom6 Vith tha 

applicable requirrsmtr of the federal Clean Air Act, the 
California Clran Air Act and any other applicable lav or 
regulations. 
A 
2.0 JdeTtification of Annual Aver asc 

GaA* 

No latar than nine montha prior to the opening 
the entire length of thr SJHTC to traf fro ( "Oponingg) and 
annually each year after the Opening, the Agency and SCAG 
6hall jointly eatablich a goal concerning Averaga Vehicle 
Occupancy on the SJHTC during peak commute per iodr 
(“AVO=). The Annual AVO goal shall be established after 
taking into consldoratLon the following: 

(1) Tne background AVO within tha Southern 
California region and vithin Orange County1 

(2) The most recen\o~~tfmate 0f~th~~~A'V&3 that 
would haw attained the 
constmction of two WOV lane6 as part of tha 
initial construction phase of the 8-C; 

(3) Tha AVO on comparable corridora vlth free 
HOV lanea in Orange County; 

(4) Ihe type of vrhiclo trip@ projected to ~60 
tha SniTC during tha year ~01lovLnq tno 
establishment of th8 AVO goal; 

(51) The extent of congestion on the SJHTC and on 
tnr 1-40s parallel to the SJHTC: and 

(6) Other factorr detrrmined to bo appropriate 
by thr Agency and SCAC. 

3.0 JrDlewtion of Toll Pricina Policy. 

3.1 mitorino of Averam vehkle 9ccubanql . 

‘r?w Agency shall rstablish and impZemant a 
program (94onltoring Program”) conrirtent vita monitorinq 
by county ttanrportation comirsions and vi- other 
regsonal monltorinq programs to monitor AVO On th@ SJliTC 
in such a mannrr 60 as to docwent the progrrsa of the 
Agency in rchirvhg tha Annual AVO goal established 
pursuant to rection 2.0 and to l llov a comparison of AVO 
on the SJRTC vith (i) the AVO that vould have been 
attain.4 in tha event that the two planned HOV laner had 



been built * at the came tiEe as the construction of the “” 
initial eix lanes of tie SJHTC, and (ii) With the AVO on 
~o=parabli Corridors vith free KOV lanrs in Orange County, 

An additional objective of the monitoring program 
shall ba the measurement of progress tovard the ultimate 
objective of achieving an AVO on the SJXTC and in the 
region generally og l.S passengers per vehiole during peak 
co~ute periods by 1999. It is recognized and 
ackncvledgod that the 1.5 AVO is an ultimate objective for 
the SJHTC that Vi11 be periodically evaluated to reflect 
Inroxation drveloped in the Monitoring Proqrm and the 
experience of SCM in implementing the Regional Hobfllty 
Plan. It is recognized that the 1.5 AVQ may not be 
feasible to achieve on the SJHTC by 1999 becauro of a 
number of factors outside the control of the Agency 
including (i) competition from free HOV lanes on parallel 
corridors in Orange County, (ii) the absence of auf ficient 
congestion on the SJHTC during the early operational year8 
zily;~ ST;, (iii) f inan:;;: ll;dA;~;ns cw;a~o;~~~mcy;~ 

lncreaee 
dieincentives to a degree tnat’will advericly affect the 
ability of tbo SJXTC to gonerate eufficient revenue8 to 
adequately seat OperatiOn and naintcnance costs for the 
SJHTC and otherviea comply with requirementa of thr 
Indrnture of Trust and other commitnents relate6 to tha 1 
financing of the SJHTC, (iv) delaye in the opening of t&a 
WHTC to trafflo, and (v) inruf ficient proqresa in the 
Faple~entatlon of f+or transportation control meaaurre in 
the Air Quality Management Plan by the respormlbl8 
aqenclee to incroare vehicle occupancy in the area of the 
SJ?ITC. 

4.2 wr of Hanitorina Prw . 

T3e element8 of thm Konitorinq Program l hall 
include tha folloving: 

(1) The Agency shall monitor vtiicle ‘occupancy 
on the SJHTC during peak comute periods in 
l manner that will allov for the calculation 
of AVO on tha SJHTC; 

(2) ; Tha Agency shall obtain available 
information compiled by the California 
mprrtment of Transportation regarding AVO 
on comparable free corridor8 with frea WV 
lanes in Orange County1 and 

(3) De&rtinp tvo year9 after the Opening Of a@ 
and annually each year thereafterr 

tha igency shall rubmnit 8 report to SCM 



which’ documnto the AVO on the SJBTC arid”’ 
- cosparcs the annual AVO on tha -Tc with 

tke Mual AVO goal established purruant to 
Section 2.0. 

Prior to tha Opening of the SJXTC, tha Agency 
shall, in its CO10 diactrtion, adopt to11 pricing 
reckaniszt vhfch it deternine arr nccrsray to achieve 
the initial Annual AVO goal 
section 2.0. 

established purruant to 

the 
In tS.r event that beqinnlnq two years after 

Opening of the SJHTC and 
thereafter, 

annually each 
the Agency has not achlwed the Annual ‘i$ 

goal established for tha precrdinq year, then, in its sole 
discretion, 
mechanisxr, 

thm Agency shall revft~ the toll prlcinq 
or implenent additional mechanisns, to ,achiwa 

the Annual AVQ qoal established pursuant to #action 2.0 of 
this HOU. The toll pricing aachanlrms available to thm 
Agency include, but l ra not limited to, tha follovinqt 

(1) Reduced toll pricem for HOV usorej 

(2) rncraarod toll prices on rinqla occupant 
vehicles during peak periodot 

( 3) Reduced toll prices for HOV u&r that 
subscribe to tha Automatic Vehlclo 
Identification System: and 

(4) kry other pricing mechanisar to provide an 
incentive to increase AVO OS a disincentive 
to decrearo single occupant vehicle uraqa on 
the SJHTC. 

J. 0 SrAG Conmitv Pindinq. 

rn eonsfdwation of the Agent *a coudbmts in 
thin HOU to implement procedures to r ach eva the )yylual AVO 
goal for tha SmC, SCM aqrres that it vi11 (i) include 
the SJHTC. as a six lane facility in the 1991 Confomity 
tialyois dor tha 1991 TIP and (ii) concurrent vita l 
finding by SCAC i,“;,‘ioha 1991 TIP eomplles vith the 
requiremmts OC 176(c) (3) (A) of tha Act or 
othrnim conf arm wita tha Act, provfdm 8 vrittPn 
detmmination to the Agency and thr ?edetal Hlqhvay 
Adminirtration that thr construction of rixAlanea otl;he 
SJWTC, including implementation of tha toll pricing p ty 
dcsoribed 1 thra Hemorandula f Underrtandinq, A8 
consistent azd i8 in conformity with the WI?, -972 

I/O?/91 



, 
state Tmlektntation Plan, tha 1989 AQHP, the 1991 AQYP, -*‘b 
and othervisa coEplL88 with the requfrezents of section 
176(c) (3) (B) Of the ClBan Air Act, and the California 
cr~an Air Act. 

6.0 ~011 Pric'a Study. 

The Agency shall conduct a study (“Pr’icing 
Study”) evaluating the effectiveness of the use of toll 
pricing mechanirur to achieve an AVO on the SJXTC which ir 
comparable to the AVO on comparable Corridors vitb frsa 
nov facUitia8 in Orangr County. The Pricing study shall 
be conducted in accordance vith the rcopr of vork attached 
herrto a8 Exhibit 1. SCAG and TCA hereby agree to concur 
ln the results of the Pricing Study; provided the Pricing 
Study Carrie8 Out the 6COpa Ot Work. Ncithrr SCAG nor the 
TU shall eeek to modify or change the 8copa Of VOrk or t0 
recoaend or require any other studir8 or analysir of th 
l ffectivenas8 of tha u8e Of tOI1 pricing mechaniso8. 

Data: , 1991 San Joaquln Hill8 Transportation 
Corridor Agency 

BYt . . 
Willla~ Woolleft, Jr. 
Executive Dirrctor 

Dated: , 199t Southern California Arroclation 
of Covrmsmtm 
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k-t! . Helena Smookler 
Southern California Asrociation 

OF GOVemaent8 
818 W. Seventh Street, 12th Floor 
L&8 tiCJ.lW, ci%lifOrtd& 90617-343s 

Dear Rtlene: 

. . 

In rarponsa to your inquiry about whether the HOV 
pricing policy adopted by the Board of Director of the San 
Joaqufn Hills Tranrportatfon Conidor Agency i8 blndinq, I have 
l nclo8ed Hitigation Hearure T/C-8 from the 6an Joaquin Rills 
Final tIR. Thi8 mitigation mrarurer incorporatea the WoV 
pricing policy included in the resolution of the TCA approving 
tna San Joaquin Hills project. (Resolution No. 91s.06.) The 
TCA Board explioitly adopted the mitigation mea6ures describad 
in the Hitigatfon Xonltoring Program (Rerolutfon No. 91s.06, 
par8. 5). 

In my vfev, this remove8 l ny doubt that the HOV 
pricing policy adopted by the TCh is bindIng on the TCA and is 
enforceable.. Public Rarourcr8 Code 8ection 21001.6 makee it 
clear that the pUrpO8a of a Xitlgatlon Honitorfng Program tr to 
*in8ure compliance during proj tct lmpleurntatlon.~ In 
addition, the courfa have rrcognfzad that altigatfon mearurem 
specifically adopted in agmy project approval rerolution8 are 
binding. (Sar, Citlzsnrmdvalifvh Va city QC mu 
m (1988) 196 Cal.App.3d 433, 442.) 



HI.. Helena ~~ooklor 
Sout!xern California Association 

of cov0m=rnts 
August 8, 1991 
Page 2 

. 
Hotvlthstanding tha fatogolng, aa ve have indicated we 

arc aqreeabla t0 enter into mrsoranda 02 undrrstandin’g to 
implt~ent the provision8 of the 1991 Air Quality Hanapcnent 
Plan regarding the usa of 8 toll prfcing policy to achlrva 
equivalent HOV usraga on toll facilitiem. 

f look forvard to finalizing thr form of the HoU in 
tha next fw dayr. 

of NOSSW, CUZ7UkR; XFWX 
i tLLJm 

lWT:hb 
Enclosure 
oI118PT:Iu 

cc: Wllliaar Woollett, Jr. 
Hark Plrano 

. 


